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INPABO HA ITPUBATHOCT U 3AHITUTA
I'EHETCKUX UH®OPMAILINJA Y
OBJIACTHU PAJIA U 3AITOIIJbABAIA™

Caxerak

3amThTa reHeTCKUX MH(opMaImja 3armocaeHuX, OJHOCHO JIHIA
KOja TpaXke 3alociekhe Y KOHTEKCTY IMpaBa Ha MPHUBATHOCT A00Wja
Ha 3Hadajy y yCIIOBHMa pa3Boja OMOTEXHONOTHje W moTpede 3a 00e3-
ochemeM Behe 3amTuTe OCHOBHUX TpaBa y OKBUPUMAa KOHIIETITA JOC-
TOjaHCTBa Ha paiy. [I[pUMEHOM YIOpPEJTHONPABHOT W HOPMATHBHOT
MeToJla aHAIM3HMPaHa je 3allTUTa HAPOUYUTO OCETJBHBHX IOJaTaka O
JINYHOCTH, OJJHOCHO FeHETCKMX MH(OpMaIMja ca 1ubeM yTBphHBama
IpaHMLIa OCII0aBYEBUX OBNAIINCHa U 3aITUTE HETOBUX JIETUTUMHHUX
WHTEpeca, ca jeHe, ¥ paBa paJHUKa Ha IPUBATHOCT, ca JPyTre CTpaHe.
3amtuTa npaBa Ha IPUBATHOCT FeHETCKUX nH(popMalirja ooe3oehyje ce
y OKBHPHMA M3PHUUUTHX 3aKOHCKHX OBJAIINEHa MOCI0aBIA Y Be3H ca
MPEBEHIIMjOM OOJIECTH HAa MECTHMA Pajia, Hauesa HHPOPMHUCAHOT MPHC-
TaHKa Ha TPEJUIOKEHY METUITMHCKY MepYy, TJIe Ce OrpaHHYCHE ITPaBa Ha
MPUBATHOCT 3aM0CIICHOT KOja HUCY Y BE3M Ca KOHKPETHUM PAJHUM OJI-
HOCOM, OJIHOCHO NMPUMEHOM YTOBOPa O pajay cMarpajy HeZ03BOJbEHUM.

KibyuHe peun: mpaBo Ha MPUBATHOCT, FEHETCKE HH(OpPMAILIHje, PAJHU OHOC,
3allITUTA 3/IpaBiba U 0€30€HOCTH HA pajly, IPEBEHIIN]a
oOonectn

*  Pajx je HalMcaH y OKBUPY IpojekTa MeIUIMHCKOIPABHY W APYTU APYIITBEHH aCIEKTH Ha
M0JbY PETKUX OOJIECTH — JbYJ/ICKA TIPABa, MOJIMTHKA U npakca, op. UMM 41004 MunucrapcTsa
3a [IPOCBETY, HayKy U TEXHOJIOIIKY pa3Boj Penybmmke Cpouje.
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1. YBOJ

[IpaBo Ha mpuBaTHOCT y 00JacTH 3alolUbaBamba M pajga Mpo-
HCTHYE M3 OMNIITEYOBEUYAHCKE BPEIHOCTH JbYIACKOT JOCTOjaHCTBA, OJI-
HOCHO JOCTOjaHCTBA Ha paay y KOHTEKCTY OCTBapuBamba OCHOBHOT
€KOHOMCKO-COLIMjaJIHOT TIpaBa, mpasa Ha paj. Ilopex Tora, mpaBo Ha
MPUBATHOCT yJa3W Y KOPILYC OCHOBHHUX JbYACKHX IpaBa, MPH3HATO U
rapaHTOBaHO Y CBUM CaBpeMeHHM Mel)yHapoaHUM, PErHOHATHUM U Ha-
LUOHAIHUM JJOKYMEHTHMA O JbYACKUM IPaBUMa, IIITO yKa3yje Ha ABOjHY
MPUPOY IPUBATHOCTH yCIOBJbaBajyi KOMIIEKCHOCT pa3marpama. Y
OCHOBH NPH3HAaBaka IpaBa Ha MPUBATHOCT j€CTe jeJUHCTBEHOCT CBAKOT
JbyAckor Ouha, eTHUKH, OTHOCHO MOPAJTHH Pa3lio3H, T€ EKCIPECH]ja d0-
BEKOBE JINYHOCTH, Ka0 JOMHHAHTHOT CTAHOBHIITA HEMAYKHX TEOPETH-
yapa. Mako, caBpeMeHO MpaBo yHHBEP3aJIHO NPEMO3Haje U ITHTH IIpa-
BO Ha NPUBATHOCT U JlaJbe TOCTOje HejacHohe U Heclarama y Be3u ca
KOHIETITyaJJHUM [TOCTaBKaMa, OIHOCHO jeAMHCTBeHohy oBora mpasa
Tj. JIa JIK je Ped O jeAHOM OCHOBHOM JbY/ICKOM IIPaBy MJIHM O BHLIC HHUX,
Kao M Jia JIM je OHO CaMOCTaJHO WMJIM MPOM3HIILUIO U3 BHUILIE OCHOBHHUX
JbY/ICKUX IpaBa, T¢ QyHIAMEHTAIHUX BPEIHOCTH JHYHE ayTOHOMH]E,
cio0ofie, JO0CTOjaHCTBa, a CBE Y KOHTEKCTY OCTBAapHBarba IEMOKpaTHje
Kao Biagajyher obnuka BlajaBuHe y CaBpeMEHHUM JpKaBama.

He ynazehun y ¢unozodcko-reopujcke 1 KOHLETLHCKE TUIEME
Koje ,,lipaTe’ MpaBo Ha MPUBATHOCT, LIMJb Pajia je 1a ce YKake Ha 3Hauaj
3alITUTE IPUBATHOCTH 3aIIOCICHUX, OAHOCHO JIMIA KOja TpaXke 3aroc-
JeHEe y JIeNly KOjH c€ OJHOCH Ha 3alITUTY NMPUBAaTHOCTH U IOBEPIHH-
BOCTH T€HETCKUX MH(OpMaIHja, Ka0 HAPOUUTO OCETIHUBHX MOJATAKA O
JIUYHOCTH, Y KOHTEKCTY HAlpeTKa y MEIUIMHCKUM U OMOJIOIIKUM Ha-
yKama, Te pa3Boja HHPOPMAIIMOHUX TEXHOJIOTHja. Y TBphHBambe rpaHu-
1a u3Mehy JEruTUMHUX UHTEpeca IMOCIoAaBala, ca jeAHe, U 3alTHTe
(dyHAaMEHTaIHUX IpaBa pagHUKa, ca APYyre cTpaHe, U Aajbe MpeacTa-
BJbA M3a30B Ha KOjH CaBPEMEHO IpaBo Tpeda Aa Aa aJileKBaTaH oJIroBop.

Hanpenak y OHMOTEXHOJOTHjH je OMOTYhHO aHAIIM3y T€HETCKOT
MarepHjaja 4oBeKa y KOHTEKCTY 3allTHTE, OdyBama M yHampehema
37[paBJba, IITO OTBapa MHOTA MHTamka CIIpedaBama 3J10yrnorpeda Bes3a-
HHX 3a MOCeNoBame, KopuIIheme U pacroiarambe TeHeTCKUM HHPOP-
ManujaMa 3amociIeHHX, OHOCHO JIMIA Koja Tpaxke 3armocieme. PagHo
MPaBO PEeTyNUINe 31paBibe U 0e30eTHOCT Ha paIy, Te Ha Taj HAUMH, Y 3Ha-
9ajHOj MEpH, YTHYE U Ha IIUPY PETryJaTHBY 3aIITUTE jaBHOT 3/[paBiba,
rae nomahu 3akoHO/aBal npeasuha ApymTBeHy Opury 3a 3ApaBibe CTa-
HOBHUIITBA Koja ce 00e30ehyje Ha HUBOYy mocnoaasua. OAroBOpHOCT
rocIoniasiia 3a ooeszoeheme 3amTuTe 3pasiba U 0€30€THOCTH Ha paay
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orpaHMyaBa ce OAroBapajyhum mpaBuUMa paJHHKa, TAE cE CIpedaBa
MpeTepaHo 3aauparme y 00IacT leroBe MpuBaTHOCTU. AHAIM30M Mehy-
HApOJHHUX YHUBEP3aIHUX U PETHOHATHHUX JOKYMEHATa KOjH ce€ OJJHOCE
Ha 3aIITUTY NPUBATHOCTH I€HETCKUX MH(pOpPMaluja, a CBE y BE3U ca
00aBe30M TocioaBana a MpuMeHe Mepe 3a 3alITUTY 31paBiba U 0e3-
0eHOCTH Ha pajly 3all0CIICHUX/JIUIIA KOja TPaKe 3aroCieHhe, Y pajy ce
yTBphYjy YCIOBH MOJ KOjHMa j€ JOMYIITECHO MPUKYIJbahe ICHETCKUX
nHpOpMAaIMja paJHAKA Y OKBUPHMA 3aIITHTE cepe MPUBATHOCTH.

2. 3AHITUTA ITPUBATHOCTHU T’EHETCKHUX
NHPOPMALIMJA Y MEBYHAPOJHOM ITPABY

Ha melhynapoaHoM HUBOY, 3aIITUTa IPUBATHOCTH Yy MOIJIENLY Ie-
HeTckuX uHpopmanuja npensuhena je exmapamujom YHECKA (Op-
ram3anmja 3a o0pa3oBame, HaAyKy U KyITypy YjeIumbeHHX Halmja) o
JBYJICKOM T€HOMY U JbyACKUM TpaBuMa (1997) tme y wi. 6. croju na
,»HHKO HEe cMe 1a Oyae AMCKPUMUHHCAH Ha OCHOBY I'€HETCKHX Kapak-
TEpUCTHKA, YUME ce ToBpelyjy OCHOBHaA JbyzICKa IpaBa, clio0oAe U
JBYJICKO JIOCTOjaHCTBO.* Jlekmapanuja npeasul)a u mpaBo Ha HHPOPMH-
CaHM IIPUCTAHAK, IPABO JIMLIA Ja 3HA Pe3yJTare FeHeTCKOT TECTUPamba,
Kao M IpaBo Ha MOBEPJHUBOCT TeHeTCKUX nHpopmanuja.) [Toper Tora,
VYHeckoBa YHUBep3aiHa AeKIapanrja o JbYICKUM FeHETCKUM IOJalu-
Ma y wi. 14. npexBulja npaBo Ha NPUBATHOCT U MOBEPJHUBOCT I'€HET-
CKUX TIofaTraka.?)

Ha pernonamnom HuBoy, y okBupy Caseta EBporie, ycBojeHa je
EBporicka KOHBEHIMja O JbYACKMM MpaBuMa U Ouomenuuuuu (1997)
KOjOM ce 3a0parmbyje reHeTCKa JIMCKPUMUHALIN]jA. Y OKBUPY €BPOIICKOT
KOMYHHUTapHOT TipaBa (mpasa EBporicke yHuje), MpaBo Ha MPUBATHOCT
ce cMarpa OCHOBHHUM JbYACKHM IPaBOM, T€ C€ MPaBO Ha MPHUBATHOCT
reHeTcKe nHpOpMaIHje 3aCHIUBA Ha KOHIENTY cI000/e MojeJuHLA ,,/1a
JieNTyje y CKJay ca COTICTBeHNM ocehamuMa, COICTBeHNM HaxolemeM
u auuHothy. 30Ha MHAMBHAyalHE NPUBATHOCTH IMOJAEIbEHA je Ha
¢u3nuky u MHQOPMAIMOHY 30HY, TA€ (HU3WYKA 30HA YKIJbydyje TIO-
MTOBamke (PU3NIKOT MHTETPUTETA JIUIA, TPUBATHOT YKMBOTA M KOPEC-
TIOICHIIHj¢ TOK WH(OPMAIMOHA IMPUBATHOCT IITHTH O]l HEOTOOPEHOT
CaKyIbama, CKIAJANIITEHa, YIOTpeOe U OTKpUBama JIUIHUX HH(DOpP-

1) Nancy. J. King, Sukanya Pillay, Gail A. Lasprogata, “Workplace Privacy and Discrimination
Issues Related to Genetic Data: A Comparative Law Study of the European Union and the
United States”, American Business law Journal, No. 43(1)/2006, ctp. 109-110.

2) HUcro, ctp. 111.
3) HUcro, ctp. 96.
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Mmaruja.? TToBesba 0 ocHOBHUM TipaBuMa y EBporickoj yauju (2000) y
yi1. 21. 3a0pamyje TUCKpUMHHALM]Y Ha OCHOBY T'€HETCKHUX OCOOHMHA.
OBgne, Tpeba uMaTH y BUAYy Aa 3alITUTA O FeHETCKE TUCKPUMHUHALU]jE
3aXTEBA MPETXOAHO 3aLITHTY NPUBATHOCTU ICHETCKUX HH(OpMaLja
pagauka. Hamme, ykonmko je reHercka mHGOpMaIyja HEJOCTYIHA, HE
MOXKe JTOhW HU 0 TUCKPUMHUHAIIHMjC Ha OCHOBY T€HETCKHX OCOOWHA.
Ha muBoy EBpomncke yamje nonera je Jupexrusa 6p. 95/46 o 3amTutn
MOje/IMHIA Yy TIOIIEAY NMPHUKYIUbakha U CAONIITaBaka (IOCTYIMHOCTH)
JUYHUX mofaraka. JImyuau nopany AeGuHUCAHN Cy Kao WHpOpMAaIHje
Be3aHe 3a WACHTH()MKOBAHO WM HEHJCHTU(PUKOBAHO (DUHMYKO JIHIE
,»koje Morke n1a Oyne uIeHTH(HUKOBAHO, TUPEKTHO MM HHAUPEKTHO, Ha
OCHOBY HJEHTH(UKAIMOHOT Opoja MM Ha OCHOBY jEJHOT WMJIM BHILE
(axTopa moceOHO BE3aHMX 3a HEroB (PU3MUYKH, ICHXOJIOIIKH, MEHTAII-
HH, CKOHOMCKH, KYJITYpHH, WM COLMjalTHH UACHTHTET. > JlupexTuBa
ce OZIHOCH CaMO Ha CaKyIlJbame JIMYHUX I0JaTaka, Te ce npeasuha na
OBU MOZIAIIA MOT'Y JIa C€ CaKyIlJbajy caMo y ozpel)eHe ,,JeruTHMHe  CBp-
Xe, y3 TIOTIYHO 00aBeIITaBake A O HAYMHY CaKyIJbamba, O TOME KO
MMa TPUCTYN IOAaIMa, O HaYMHY YyBara, K0 W O HAYMHY Ha KOjU
ux nune Moxe nperienaru.®’ Ipensuba ce u 1a KOJIMYMHA CaKyIbe-
HUX JINYHHUX T0/1aTaka He CMe Ja TPeMali Iujb 300T Kora ce moganu
CaKyIjbajy, OAHOCHO y KOHTEKCTY NMPHUKYIJbakha FeHETCKUX WHpOpMa-
1{ja O]l CTpaHe MOCJI0aBala, [IHJb MPUKYIJbakha MOKE OUTH 3aIlITHTA
31[paBJba U 0€30€HOCTU Ha pajay He U Kopulheme THX uHPopMalja
3a JIOHOIICHE OJITyKa O 3aCHUBAGY /WU MPECTaHKY PaJHOT OfHOCA.”)
[loganm o reHeTCKOM CTarycy cClajajy y JIMYHE MOoAaTKe, MITO je MOo-
TBpheHo y JlokyMeHTy o reHeTHYKiM nopanuma (2004) kora je nonesna
noceOHO (opMHpaHa pajgHa Ipyna Kojy YMHE MPEACTABHULN ApiKaBa
ynanuna EBporicke yHUje, a Ha/JIe)KHA je 3a pa3Marparmbe MUTamba Koja
ce MOTy jaBUTH y TOKy ipuMmeHe Jupexruse Op. 95/46 y np>xaBama 4a-
Hurama. [IpeMa 0BOM JJOKyMEHTY ,,0CE€TJbUBHU " TEHETCKH MOAAIN MOTY
Ce CaKyIJbaTH CaMO y MOCEOHNM OKOJTHOCTUMA, OJTHOCHO CaMO YKOJIU-
KO je TO TIOTPEOHO ca IHUJbEM TpeTy3uMarba MPEBEHTHBHUX MEIUIIIH-
CKHUX Mepa, TIOCTaBJbaba MEAUIIUHCKE JIHjarHose, onpehuBama oarosa-
pajyher HaunHa Je4ea, WK Paan yIpaBibamba U Bohema 31paBCTBEHE
nonutrke.” TeHeTcke mogaTtke MOTY CaKyIJbaTH HMCKJbYYHBO 37paB-

4) MUcro.

5)  Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on
the protection of individuals with regard to the processing of personal data and on the free
movement of such data, Official Journal L 281, 23/11/1995 P.0031 — 0050.

6) Nancy. J. King, Sukanya Pillay, Gail A. Lasprogata, “Workplace Privacy and Discrimination
Issues Related to Genetic Data: A Comparative Law Study of the European Union and the
United States”, HaB. neno, ctp. 148.

7) Hcro.
8) MUcro, ctp. 149.
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CTBEHHM paJHWIHM KOjU HWMajy 00aBe3y OCHUTypama MOBEPJHHBOCTH.
PajHa rpymna je 3ak/pydmiia Jia je CaKyIlybaibe FeHETCKUX IOojIaTaka y
00JacTH pajia v 3arollljbaBamba Y OCHOBH 3a0parmeHo, T¢ J1a CC MOXKE
JI03BOJIMTH CaMoO MOJ MOCeOHUM ycaoBuMa.'” MelijnM pajHa rpyna
HMj€ EKCIUTMIMTHO HABEJa KOjU CY TO YCJIOBH, LITO j€ TPENYIITEHO Jp-
’KaBama wianunama.')

HupexTusa 0p. 95/46 ycraHOBIbaBAa 3aMTUTY JUIHUX TOJaTaKa y
obacTw paja u 3amnonbaBama Uy 9wi. 8. mpeasuha ma cy apkaBe dwia-
HUIIE Ty’KHE 1a 00e30e1e 3a0pany MPUKYIJbamka JNIHUX MofaTaka Koju
OTKPHBajy PACHO WJIM €THHYKO MOPEKIIO, MMOJUTUYKO YBEPEHE, BEpCKa
i Grno3odeka yBepema, WIAHCTBO Y CHHINKATHMA, Ka0 M OHUX KOjy
OTKPHBajy 3[PaBCTBEHO CTAmbe€ MM CEKCyalHO ompezebeme.'? Mako
TEHETCKH MO/Ialy HUCY ITOCeOHO HABEICHH, PajiHa IPyIIa je 3aKJbydniia
Ja .0l KOjU Ce THYY 3/[PaBCTBEHOI CTama™ ajH W ,,II0JAlH KOjU
OTKPHBajy PACHO WJIM ETHUYKO MOPEKIIO™ YKIbYUYjy U TeHETCKE MMojiar-
ke.”¥ Melytum, [IupextrBa npeasula v u3y3eTak of ommre 3abpane
MIPUKyTJbamka JIMIHUX Toaaraka. To je ciydaj Kama je 3aroCiICHH Jao
SKCIUTMIIMTHHA TIPUCTAHAK, C THM INTO je TpeABUleHo Ja JpiKaBe uiia-
HUIIC MOTY TIPEABHJICTH Jla OBaj MPUCTAHAK J]a U CUHJIUKAT HJIH CaBET
3arnocieHnx. '

3. IPABO HA ITIPUBATHOCT U 3AIITUTA
I'EHETCKUX HH®OPMAILIUMJA

3a0paHa reHeTCcKe TUCKPUMHHALM]E U 3alITHTa JJOCTOjaHCTBA Ha
pajay MmoBe3aHe Cy M 3aXTeBajy ojropapajyhy 3alliTUTy MPUBATHOCTH Y
o0yacTy 3amouubaBamba M pajaa, nocedHo ysumajyhu y o03up jeauH-
CTBEHOCT, IOCEOHOCT U ,,0CETJBUBOCT  reHeTcke nHpopmarmje. [IpaBo
Ha MPHUBATHOCT C€, Y HAJIIUPEM CMHCITY, Je(UHHIIE Kao MMPaBo ,,1a Ce

9) Hcro.
10) HUcro.
11) Hcro, ctp. 149-150.

12) Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on
the protection of individuals with regard to the processing of personal data and on the free
movement of such data, Official Journal L 281, 23/11/1995 P.0031 — 0050.

13) Nancy J. King, Sukanya Pillay, Gail A. Lasprogata, “Workplace Privacy and Discrimination
Issues Related to Genetic Data: A Comparative Law Study of the European Union and the
United States”, HaB. neno, ctp. 152.

14) Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on
the protection of individuals with regard to the processing of personal data and on the free
movement of such data, Official Journal L 281, 23/11/1995 P.0031 — 0050.
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HEKO MYCTH Ha MUPY*,'> OHO je YHUBEP3aIHO MPU3HATO KA0 HHAUBHIY-
aITHO, JINYHO MPaBO KOje MOourBa Ha PHI030()CKUM, OHOCHO MOPAITHUM
ocHoBama.'? OBaKBO TyMayeHe MPUBATHOCTH BEKE CE, MPBEHCTBEHO,
3a aHIJIOAMEPUYKH MPABHHU CUCTEM, IJIe C€ MPABO Ha MPHBATHOCT pa3-
Marpa ca CTaHOBHINTA €000/, KA0 MOJUTHYKE BPEIHOCTH, JIOK CE Y
EBporckoj yHHjU OHO MOBe3yje ca JOCTOjaHCTBOM, Kao COLMjaIHOM
BpenHomhy, e ce 3a LWJb IOCTaBJba 3aITHTA COLMjaJHOT CTaTyca
HOJe;mHua 17 TIpaBo Ha MPUBATHOCT MOIPa3yMeBa npaBo JIMIA Ja Ofl-
Jy4u Koje I/IH(bopMauHJe 0 BEMY MOTY JIa C€ OTKPH]y ApyTHMa, Kao H
Jla OJUTy4YH Ha Koju HauuH he ce mHdopMalMje O HEeroBoj JMYHOCTH
NPUKYIHUTH U Y KOjy cBpXy he ce oHe kopuctutu.'® I'eHercka uHpOP-
MalMja cTBapa MOryhHOCT oTkpuBama HH(pOpMalKja 0 3APaBCTBEHOM
CTamy KOje Cy HEMO3HATe M HCHOM HOCHOIly alid M MH(OpMaluje o
3PaBCTBEHOM CTamy dYIaHOBa mopoauile Hocuora.'” Haume, moced-
HOCT T€HETCKe MH(OpPMaIIMje OTlieaa ce Y TOME Jla OHa, rmopea HHpop-
Malyja O TPEHYTHOM 3[paBCTBCHOM CTamby, MOXKE J1a Aa HHPOPMAIH]jy
u o Oynyhum pru3nIMMa 1o 3/1paBJbe TOjeIUHIIA alld U YJIaHOBA HETOBE
nopozuie.”” 3akoH 0 3a0paHu TUCKPUMHUHAIM]E Ha OCHOBY T€HETCKUX
nHpopmanuja (2008) Cjenumennx AMepI/I‘{KI/IX pxaBa nedunuie re-
HETCKY HH(bopMauMJy, U TI0J] THM IOjMOM Tojjpa3ymMmeBa HHGOPMAIIU)y
0 TEHETCKOM TECTY TOjeIMHIA, UHPOPMALH]y O TCHETCKOM TECTY 4aHa
MOpOoJIUIIe, U MHIMCHIY ofpehene Oonectn wim nopemehaja y mopo-
JMIM TIojeIrHIA (T3B. ucTOpHja Oosiectn nopoauiie). [lopen tora, re-

15) IlpaBo ma ce HEKO IyCTH HAa MHpPY y KOHTEKCTY IIPUBATHOCTHU Bedyje ce 3a cyaujy Kymmja
(Cooley) a oqHOCH ce Ha O3HAYaBaKbE HEJO3BOJHCHOT (DU3MUYKOT KOHTAKTA KOjU j€ OCHOB 3a
TIOTHOLICH-E OAIITETHOT 3aXTeBa, OAHOCHO KBAIH(HKYje ce Kao AenuKT. KacHuje je ycBojeHo
y pany Bopena (Warren) n bpannauca (Brandeis), Tne je npaBo Ha IPUBAaTHOCT NPBU MyT
nedUHUCAaHO Ha Taj HAYMH — ,,J1a Ce HEKO IIyCTH Ha MHUPY, Te ce MOBe3yje M TyMadl Kao
,,YCaMJbEHOCT, ,,u30sanuja’ win ,,umyHnutetr. Mimmy Gondwe, The Protection of Privacy
in the Workplace: A Comparative Study, doctoral dissertation, University of Stellenbosch,
2011, ctp. 112.

16) Gail Lasprogata, Nancy J. King, Sukanya Pillay, “Regulation of Electronic Employee
Monitoring: Identifying Fundamental Principles of Employee Privacy through a Comparative
Study of Data Privacy Legislation in the European Union, United States and Canada”,
Stanford Technology Law Review, No. 4/2004, Internet, http://weblife.io/wp-content/
uploads/2013/09/Lasprogata-RegulationElectronic.pdf, 25/11/2016.

17) Avner Levin, Mary Jo Nicholson, “Privacy Law in the United States, the EU and Canada:
The Allure of the Middle Ground”, University of Ottawa Law &Technology Journal, No.
2(2)/2005, crp. 388.

18) Alan Westin, “Social and Political Dimensions of Privacy”, Journal of Social Issues, No.
59(2)/2003, ctp. 433.

19) Melinda B. Kaufman, “Genetic Discrimination in the Workplace: An Overview of Existing
Protections”, Loyola University Chicago Law Journal, No. 30(3)/1999, ctp. 430.

20) Lea Dale Halsey, “The Genetic Information Nondiscrimination Act (GINA): What it Means
for Your Patients and Families”, The Online Journal of Issues in Nursing, No. 14(2)/2009,
crp. 2/8.
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HeTcKa MH(opMalrja y CMUCITy OBOT 3aKOHa je ¥ HHpOpMaIuja o Ouio
KOM 3aXTEBY I10jEAMHIIA WIIM WIaHa MOPOIUIIE 32 TECHETCKUM yCIIyrama
win uHpOpMaLUja O HBUXOBOM ydelilly y KIMHUYKOM HCTPaKUBAY
KOj€ YKJbY4Uyje TeHEeTCKe yemyre. 2D Nlanac je ommurenpuxsaheHo na re-
HeTCKa HH(bopMauMJa uMa ]eI[I/IHCTBCHe KapaKTepUCTHKE M ToceOaH
3Ha4aj ¥ Jia HHje ped O MOjMY KOjH je CHHOHUM 32 MEIUIMHCKY, OHOC-
HO 3apaBcTBeHy MH(MopMalmjy.*? Mnak, Tpeba UMaTu y BUIY U TO Ja,
MPOMEHE WM HEIOCTAIM y TeHETCKOj CTPYKTYPH YKa3yjy Ha PH3HK OJf
nojase oxpehene dosectu y OynyhHOCTH, aJii OHE HE MOPajy HYXHO Jia
najy uadopmanujy o TpeHyTHOM 3IpaBCTBCHOM CTamy, T€ CE U 'y TOME
orie/ia MoceOHOCT reHeTcKe MH(pOpPMaIIMje y OJHOCY Ha 3/IPaBCTBEHY
nHpopmManujy. Jlanac, y TeHEeTUIM, HAYIITEHO jé CTAHOBHUILTE T'€HET-
CKOT JIETEpMHHHU3Ma, OJIHOCHO CXBaTame KOje Ce 3aCHMBA Ha CTaBy Ja
»~TeHeTcka nHpopmalnuja nma Behy NpPeIuKTHBHY BPEIHOCT Y OIHOCY
Ha ocTalie 37jpaBCcTBeHe nHpopMaImje, 1a H1je Moryhe yTHIaTH Ha re-
HETCKY CTPYKTYpY, Kao U Jia FeHH TOBOpE CBe 0 Heunjoj OyayhHocTm. >
Hamume, cmatpa ce a cy 31paBCTBEHE KapaKTEPUCTHKE TI0jeMHIIA MMO0-
CIIeIMIA CIIOXKEHE WHTEPAKIIMje TeHa U KUBOTHE cpeaune.?? To 3Hauu
Ja T3B. maroreHe (aOHOpMaiHe) MPOMEHE Yy TeHETCKO] CTPYKTYypH HE
MOpajy Jia JIoBeIy 110 O0JIECTH, OJHOCHO JIa MTPOY3POKY]Y JIOIIE 3/paB-
CTBeHO crame.” Mnak, reHeTcka WH(pOpPMAIHja, ¥ CaBPEMEHO] Me-
JMIIMHU, UMa 3HayajHy MPEAUKTHBHY BPEIHOCT M Y KOMOMHALUjH ca
OCTaJMM 3JpaBCTBEHUM HMH(pOpMaljaMa MOXe Ja yKaxke Ha Moryhu
HacTaHak ofpeheHux OomecTH WM WHBamUauTeTa y OymyhHoCTH.?)
I'enercka nHdopmalmja MoXe Jia TIOMOTHE Y pa3syMeBamy €THOJIOTH]E
(mopexJia) ¥ maTopU3NOIOrHje TeHETCKUX OOJIECTH, K0 U Ja yTH4e Ha
MpeBEHIIM]jy 00JECTH IyTeM TeHETCKOT CaBETOBamba U JICUCHEM 1oced-
HUM T€HEeTCKMM MeTozama.””

VY KOHTEKCTy MOCEOHOCTH TeHeTcke HMH(popMaluje, IpaBo Ha
MIPUBATHOCT YKJbyUyje MPaBo Ha ay TOHOMH]Y JIMYHOCTH U [IPAaBO Ha IMO-

21) Hcro.
22) Hcro.

23) Ellen Wright Clayton, “Ethical, Legal, and Social Implications of Genomic Medicine”, New
England Journal of Medicine, No. 349/2003, ctp. 563.

24) Hcro.
25) Hcro.

26) Lawrence O. Gostin, “Genetic Discrimination: The Use of Genetically Based Diagnostic and
Prognostic Tests by Employers and Insurers”, American Journal of Law & Medicine, Vol.
XVII, No. 1&2, 1991, ctp. 110.

27) Hcro.
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BEPJBHBOCT ,,0ceTibHBe MH(popManuje.”® Tako, mpaBo Ha ayTOHOMH]Y
nojipazymMeBa cio0oay MojenHIIa 1a CAaMOCTAIHO JIOHOCH OTyKe 0e3
SKCTEPHOT Melllama, IITO Y KOHTEKCTY IpaBa Ha MPUBAaTHOCT TCHETCKE
nH(popMallKje 3Hauu MPaBo Jia caM ouTyuyje aa it he ce wiu Hehe noj-
BPrHYTH IeHETCKOM Tectupamy.”” [lopex Tora, mpaBo Ha ayTOHOMH]Y
YKJbYUyje M MpaBo Ja ce nobuje oarosapajyha m mormyHa mHpopma-
I[1ja O TEHETCKOM TecThpamy.”” [IpaBo Ha MPUBATHOCT U ayTOHOMHU]Y
y 00JacTu TeHeTHKe yKJbydyje W MpaBo Ha camoopapeherme, 0AHOCHO
MpaBo Jia ce 3Ha, OJHOCHO Jia ce He 3Ha, Tj. Ja Ce He JKeJie Ca3HaTh
pe3yJTaTy TeHETCKOT TeCTHPama, MOCEOHO y CllyvajeBUMa KaJa M-
LIMHCKA HayKa He T03Haje ojropapajyhy MeToy Jieuewa y norieny 0o-
JecTH Koja ce Moxke maHudecroBatu y Oyayhunoctu.’” C 063upom Ha
TO, JIa je TeHeTCKa MH(pOpMaIHja ,,0CeT/bHBA‘ U MOJIOKHA PA3ITUIATHM
35oynoTpebdama ykonuko Huje ooe3oehen onpehenn HuBo 3amirure, re-
HeTcKe HpOpMaIHje MojeJUHLA Caaajy y JIOMEeH IPUBaTHOCTH, 300T
yera ce rnoceOHa naxma noceehyje npensuhamy Mepa 3a ocurypame
MOBEPJbUBOCTH TAKBUX MH(OpMAIIHja.

[locnomaBim, 3anocienu u Tpeha auna MOry UMaTH Pa3InyuTe
HWHTEpece 3a MPUCTYI FEeHEeTCKUM MH(opMannjama, OIHOCHO pe3yiTa-
TUMa TEHETCKOI' TeCTUpama APYyror 3arnocieHor. CaMu 3arociaeHu 1mo-
na3ehu ox mpaBa Aa 3Hajy W mpaBa Ja HE 3HAjy pe3yaTare TeHETCKOT
TecTHpama (IIpaBa Ha caMooapelene) MOTY TPaKUTH Of 3APaBCTBEHUX
paznHuKa OBe pe3ysTare ca IuJbeM IaHupama Oyayher 3anociema nin
paau 3amTuTe cBor 3/1pasiba.’? [lociomaBum To 0OMYHO Tpaxke paiau
MIPOLICHE CIIOCOOHOCTH JIMIIA ]a U3BPILIABAjy pajHe 3a1aTKe y OKBUPH-
Ma 3aIlTHTE 3/paBiba 1 6e30e1HOCTH Ha paay.*®) CHHANKATH, HCTO TAKO,
MOTY Jla Tpake pe3yaTare TeHETCKOI TeCTHpama ca LUJbeM 3aIlTHTE
3apaBiba U Oe30eqHOCTH Ha pany, nok Tpeha nuua (Bmaga, cinenchun
MOCII0AaBal], WK ocurypasajyha opranuzamnuja), Takohe, Mmory na oyay
3aMHTEPECOBAHH 3a FEHETCKU CTATyC 3amocieHnx.> 3qpaBcTBEHH paj-
HUIM 300T HBUXOBOT MOCEOHOT YTOBOPHOT OHOCA Ca MaldjeHTHMa y
o0aBe3H cy, a Ha 3aXTEB MaLHjeHTa, Jajy Pe3y/iITaTe reHeTCKOT TeCTHU-

28) Nancy J. King, Sukanya Pillay, Gail A. Lasprogata, “Workplace Privacy and Discrimination
Issues Related to Genetic Data: A Comparative Law Study of the European Union and the
United States”, HaB. neno, ctp. 98.

29) Hcro.
30) MHcro.
31) Hcro.

32) Lori B. Andrews, Ami S. Jeager, “Confidentiality of Genetic Information in the Workplace”,
American Journal of Law & Medicine, No. 75/1991, ctp. 87.

33) Hcro.
34) Hcro, crp. 88.
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pama JIOK UM je 3a0pameHO Ja Te pe3yiaTaTe OTKPUBAjy MOCIIOIaBIH-
Ma U TpehuM JIMIMMa jep THMe BpIle MOBPEAY MalMjeHTOBOT MpaBa Ha
NPUBATHOCT U TOBEPJHUBOCT 3IPABCTBEHUX (M '€HETCKUX) MH(OpMa-
mja.’® Mehyrum, y Cjenumennm Amepudkum [IpkaBama e je pa-
HIMpEHa paKca cnpoBol)ema reHeTCKOT CKPUHUHTA 1 MOHUTOPHHTA Ha
MeCTUMa pajia, Iyro BpEMEHa Ce CMaTpalio Ja JIeKapu KOju Cy aHra-
’KOBaHH Ol CTPaHe MOCJIOaBLA Ja CIPOBEIY TeHETCKO TeCTHpame ca
LWJbEM CIIPOBOhema Mepa 3allTUTe 3/ipaBjba U 0e30€THOCTU Ha paay
HHCY Y YTOBOPHOM OJTHOCY Ca 3aIllOCJICHHM HIIM JIMIIEM KOje aruTuimpa
3a mocao Beh ca mocoiaBUeM KOji HX je aHI'ayKoBao 3a FEHETCKO Tec-
THpame, 300T Yera He J10J1a31 J0 HacTaHKa OCeOHOT OIHOCA JieKapa U
ManujeHTa, yKbydyjyhu 1 onHOC y JOMEHY NPUBATHOCTH U [TOBEPJHH-
BOCTH IeHeTCKHX HH(popMmanuja.’® Mnak, TakBO cXBaTambe HAMyIITEHO
je 3axBasbyjyhu oty cyna y ciydajy Betesh v. United States,*” Te na-
Hac, ONpaBlIaHo, IPEOBIaaBa CXBaTambe Jla U u3Mel)y Jekapa aHraxo-
BaHOT OJ] CTpaHe MOCJIONABIA paay 3aIITHTE 3paBiba U 0e30eJHOCTH
Ha pajly M 3aroCJICHOTr JI0J1a3u JI0 YCIOCTaBJbaba oapel)eHor npaBHor
OJIHOCA, KOjH OAroBapa moceOHOM OJHOCY Jiekapa u manujenTa.’® Tlo-
pen Tora, cranaapauMa MelyHapoaHe opraHu3anyje paja caapkKaHuM
y Ipenopyuun MOP-a 6p. 112 o ciry:xb6ama MequuuHe paga yCTaHOBIbE-
HO je Hayeso myHe npodecHoHaIHe U MOPaJHE HE3aBUCHOCTH 3aroc-
JICHUX JIeKapa y CIY)XOM MEIMIMHE paja y OJHOCY Ha MOCJIOAaBLE U
3anociexe.’”

35) Hcro.
36) Hcro, ctp. 89.

37) Jlexap je Ha OCHOBY 3aXTeBa MOCJIOABIA U3BPIINO MEIHULIMHCKHI IIPerIes paau yTBphuBama
3[paBCTBEHOT CTarba U MOTYHOCTH 3a BpIIeHke BOJHOT no3uBa. [Iperienom je yrepheno na
KaHauIar uMa abHOpMalHy anu jednBy Oonect rutyha. ITocnonasai je og06uo 1aa 3armocin
KaH/U/1aTa, a JeKap ra Huje 00aBeCTHO O HErOBOM 3PABCTBEHOM CTakby jep je cMarpao
Jla IMa YrOBOPHHU OHOC ca IocionasueM. [locie mecT Meceny HAlHjeHT je MPEeMHHYO.
Jlexap xoju ra je no Hazjory Oyayher nocionaBua nperieaao 1 Hyje ra 00aBecTHO O HErOBOM
3IPaBCTBEHOM CTakby 3aKa3ao je IOHOBHH IIPervIe]l 3a TPH Mecella 300T Jera je Cyll 3aKJbydHo
Jla je JeKap Ha Taj HauyMH YCIIOCTaBHO OJHOC Jiekap — nauujeHt. Lori B. Andrews, Ami S.
Jeager, “Confidentiality of Genetic Information in the Workplace”, Has. neno, ctp. 89.

38) MHcro.

39) bpauko A. Jlybapna, Paono npaso, Pacnpasa o O0ocmojancmsy wa pady u coyujaiHom
dujanoey, IpaBuu dakynrer YHusepsurer y beorpany, beorpa, 2012, ctp. 407.
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4. IPUBATHOCT TEHETCKHAX NH®OPMAIINJA
VERSUS 3AIITUTA 3IPABJbA Y BE3BEJTHOCTH
HA PAJTY

Kao nerutumMan paszior 3a 1oJaxkeme y mocel FTeHeTCKUM HHOP-
Malpjama 3arociIeHuX, OIHOCHO JIMIA KOja TpaXKe 3alociene, y YIo-
PEIHOM TIpaBy, jaBjba ce 00aBe3a Mmociiofasia aa 00e30e1u 1 npeaBuan
Mepe 3a 3aIUTUTY 31paBiba 1 0€30eTHOCTH Ha Pay CBOJUX 3allOCICHUX.
VY npxxaBama EBporicke yHHje MOCTOje pa3jinke y MOIIEAY 3aKOHCKOT
npeasulama JOMYIITEHOCTH U MOTPEOHUX YCIIOBA 33 MPUKYJbAhE I'e-
HETCKHUX MH(]OopManyja y KOHTEKCTY 3alUTHTE 3ApaBiba U Oe30enHoCTH
Ha pany. Tako, Ha mpuMep, mpema OeNTHjCKOoM 3aKOHY O JTUYHUM MoAa-
LUMa, CaKyTJbathe JINYHUX ,,0CETIBUBUX  MOJaTaKa JJO3BOJHEHO j& CaMo
y3 MMCaHy cariacHOCT JIMIA YUjU Cy TIOAAIH, C TUM LITO TO JIUIIE MOXKE
y CBakOM TPEHYTKy Jia MOBydYe Jary cariacHocT.” Mehytum, 3akoH
npeasuba Ja KpajbeBCKOM ypeaOooM MOTY Jia ce MpPEABHIE CIy4ajeBh
KaJa je cakyIlubame 3a0pameHo Yak MaKo je Jara MMcaHa cariacHOCT.
Tako, wianom 27. xpasbeBcke ypende ox 13. dedbpyapa 2001. ronune
npeaBuleHo je Na je caKyIbame JIMYHUX MMoJaTaka Koju ce OfHOCE Ha
,,OCETJbHBE" IMOJaTKe MIOBE3aHE Ca 3APaBJHEM O]l CTPaHE TPEHYTHOT HIIH
MOTEHIIMjAIHOT TOCI0AaBIa 3a0pambeH0 HaKo MOCTOjU THcaHa carjac-
HOCT 3amoCjIeHOT/IINNa Koje Tpaxku 3amocieme.’) Ca mpyre crpase,
nojeaAnHe Ap>kaBe wianuue EBporcke yHuje, TpaAnIHOHAIHO, 3alITUTY
3[[paBJba U 0€30€THOCTH HA Pajly CXBATa]y Kao 0eo NpegeHmueHe Meou-
YuHe YMMe OTIPaB/IaBajy CaKyIJbambe 31PaBCTBEHUX/TCHETCKUX MMOJaTa-
Ka 3alloCJICHUX/ITUIa Koja Tpaxe 3arnociewme. To je ciyuaj OpaHirycke,
Koja je 3aKOHOM O 3alITUTH TOJaTaka MpeABHeia CaKyIlJbambe 3IpaB-
CTBEHUX/TEHETCKHX IMOJaTaka ca IMJbeM 3alITHTE 31paBiba U Oe30en-
HOCTH Ha pajy, y3 YCJIOB Jia TO 00aBjbajy 3APaBCTBEHH PAAHULH KOjU CY
obaBe3nu ma 06e30e1e MOBEPIHUBOCT MPUKYIUBEHUX HH(pOpMaIuja.*?
3aKoH MoceOHO peryiuile NPUKYIJbalkbe TeHETCKUX MojiaTaka U npes-
Bula 3a TO IPETXOIHO 0100peke (HPaHIYCKOT Tela 3a 3aIUTHTY ToaTa-
ka,*) OCHM YKOJIMKO je MPUKYIUbakhe F'eHETCKUX MOjIaTaKa HEOXOIHO
y CBpPXE MpEeBeHLHje OOJIECTH, YCIIOCTaBIbaba MEIUIIMHCKE JIMjarHO3e

40) Nancy J. King, Sukanya Pillay, Gail A. Lasprogata, “Workplace Privacy and Discrimination
Issues Related to Genetic Data: A Comparative Law Study of the European Union and the
United States”, HaB. xeio, ctp. 153.

41) HUcro, ctp. 153-154.
42) Ucro, ctp. 155.

43) Teno 3a 3aWITUTy HOJaTaKa je IoceOHO Telo uuje je hopmupame npensulheno JupekruBom
Op. 95/46 y cBakoj ApKaBM WIAHUIM a KOj€ j€ HAUISKHO 3a )Kajle 3arociIeHHX KOju
cMmarpajy 1a uM je noBpeheno npaso Ha npuBarHocT. Nancy J. King, Sukanya Pillay, Gail
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unu oapeljuBarma HaunHa jJeuea.*? [IpuKkybame METHIIMHCKUX MOa-
TaKa 3aroCciICHUX O]l CTPaHe MOCIOoaBIla 3a0pameHo je, JOK Ce JOHO-
LICHE OJITyKa Y TIOIVISy 3allolLbaBakba U/WIIH pajia oOJf CTPaHE MOCIIO-
JIaBIIa HA OCHOBY TAKBUX MEIUIIMHCKHX TT0/IaTaka cMarpa HAIITaBuM. )
3arnociieHn Mopajy OUTH TaKBOT 3/IPaBCTBEHOI CTamba KOjU CE 3aXTeBa
3a onpeheHy BpCTy mocia, JIOK je 3a MPOIIeHY 3/IPaBCTBEHOT CTamba Ofl-
TOBOpaH 3/PAaBCTBEHH PaJHUK KOjU MMa 00aBe3y MOBEPJHUBOCTH Ie-
HETCKUX MH(]opManyja, 1 KOju HE CME OTKPUTHU MOCIIOAABIy JIeTasbe
0 3IPaBCTBEHOM CTamy pamHuka.*® TToBpemoM MOBEpJHUBOCTH TEHET-
CKHUX TIO/IaTaKa, 3/[PaBCTBCHU PAJHUK YMHU KPUBUYHO ae710.%7

Ha nusoy EBporcke yHHje HHje JOHET HH je/iaH MPaBHO 00a-
Be3yjyhin JIOKYMEHT KOjH TIOCEOHO peryiuiiie 3allTHTy NpaBa MpuBat-
HOCTH 3aIl0CIICHUX/THIIA KOja TPAXKE 3arOCIIChE Y MOMIey ITeHETCKIX
ronaraka. J[upextusa EBpornicke yauje Op. 95/46 o 3amTUTH 110j e AMHITA
y TOTIeAy IPHUKYIUbakha W CAOMIITaBama (OCTYITHOCTH) JTUIHUX T10-
Jaraka koja oOyxBara M OOJIaCT pajia W 3allolllJbaBamba CSKCIUIUIUTHO
HE MOMUIbE TCHETCKE TMOoJIaTKe allk je pajHa rpyna tymadehu ompenode
JIupekTHBe 3aKJbydyria Ja 31paBCTBEHH MOJALM MOAPa3yMeBajy U re-
HETCKE MOJIaTKEe Kao BUXOBY MOCEOHY BpcTy. [IpuMemeHo Ha reHeTcke
MOZIaTKE 3aITOCICHUX/JUIIA KOja TPaKe 3aIr0CiIehe, CaKyIbambhe TeHEeT-
CKHUX TIO/IaTaKa Off CTPaHe MOCIOABIA Y Havely je 3a0pambeHO aju Ap-
JKaBe WIAHUIIE MOTY CBOJUM 3aKOHOIABCTBOM IMPEIBUICTH U U3y3€TKE
01 OBOT ITpaBmiIa. Y o0JIacTy pajia v 3arollbaBarba H3y3eIH MOTY OUTH
— 1. carmacHOCT 3aIOCJICHOT y3 MPETXOIHO MOTIYHO HH(POPMHUCABE O
CBPCH CaKyIlJbarba IoJlaTaka u/uim 2. o0aBe3a 3alliTUTe 3/[paBba U 0e3-
0eHOCTH Ha pajy ca LKUJbeM IpPEeBeHIUje 00JIECTH, C THM IITO Ce Tpa-
KU ¥ TIPETXOJTHO 0JI00OpEHE Teja 3a 3alllTUTY MojiaTaka Koje ce, mpeMa
JupexTuBy, hopMuUpa y CBaKoj Ap:KaBH WiaHULHU.*®)

Cakymbame 3/paBCTBEHHX W TEHETCKHX IMOaTaka Oj CTpa-
He Tocio/aBana ce y Hadeny 3a0pamyje jep cy y MUTamy HapouuTo
OCETJbUBH IMOJAM O JMYHOCTH OCHUM YKOJIHMKO Cy OHH HETOCPEIHO
MOBE3aHM ca IOCIOM (Haueno pesieBaHTHOCTH) M Y TauHO yTBplheHe
CBpXE KOje ce U3pUUHUTO ofpeljyjy 3akoHOM,*” Tj. 3alITUTA HAI[MOHAI-

A. Lasprogata, “Workplace Privacy and Discrimination Issues Related to Genetic Data: A
Comparative Law Study of the European Union and the United States”, nas. nemno, ctp. 151.

44) Hcro.
45) Hcro.
46) Ucro, ctp. 156.
47) Ucro.
48) Hcro, cTp. 157.

49) Jby6unka Kosauesuh, [Ipasna cybopounayuja y paonom 00HOCY u wene epanuye, JOKTOpCKa
nucepranuja, [IpaBuu paxynrer Yausepsurer y beorpany, beorpan, 2011, crp. 398.
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He 0e30enHOCTH, jaBHOT TIOpETKa, MOpaja, paBa Ipyrux Juia, Kao U
3allITHTA 3paBjba IITO C€, OOMYHO, U HABOAM KAO PA3JIor MPHUKYIJbamba
37IpaBCTBEHUX, OJIHOCHO 'EHETCKUX IOJIaTaKa y 00JacTH paja | 3aro-
HbaBama. [IpUToM, yBeK ce JHIe YMjU Ce MOJALH MPUKYILUbAjy TpeT-
XO/IHO o0aBemliTaBa O pasjio3uMa MPUKYIJbaka, HAYUHY KOpullhema,
obpaze u uyBama nonaraka. HapaBHO, NPUKYIUbae 3paBCTBEHUX/
TEHETCKUX TMOJaTaKa y3 U3PUYUT MHCAaHU MPUCTAHAK 3aIlOCICHOT, OJl-
HOCHO JIUIIA KOje TPa)KM 3aIl0CIICHE YBEK 0CTaje Kao BaJbaHH IPABHH
OCHOB y OKBHPHMa MIPH3HATOT NpaBa Ha ayTOHOMH]Y JIMYHOCTH.

5. CTAIBLE PET'VJIATUBE U INIEPCIIEKTUBE
SAIITUTE Y CPBUJU

VYeras CpOuje rapanTyje 3alITUTY MoJaTaKa O JMYHOCTH, IJIe e
sabpamyje 1 KaxibaBa yloTpeda oaTaka O JIMYHOCTH U3BaH CBPXE 32
KOje Cy NPHUKYIUbEHH, U TpeaBula ga CBako MMa Mpaso jaa Oyae oba-
BEIITEH O MPUKYIUbEHUM IMOJIAI[Ma, Kao U MPABO Ha CYJCKY 3aIlITHTY Y
ciydajy 3noymnorpede.’® ITomamm o 3ApaBCTBEHOM, OJHOCHO TEHETCKOM
CTaTycy jecy Moaly O JUIHOCTH MOjeINHIIA, TE Ce HABEICHUM YCTaB-
HUM ofipedamMa orpaHryaBa yrnorpeda U 31paBCTBEHUX/TEHETCKUX T10-
JaTaka.

[ToceOHUM 3aKOHOM O 3aIUTHTH MOJATaKa O JUYHOCTH " mpej-
Bubajy ce ycJoBHU 3a NPUKYIJbathe U 00pajy mojaaraka o JMYHOCTH U
00e30ehyje BUXoBa 3alITHTa, C TUM Jla TeHEeTCKe nHpopManuje y 3a-
KOHY HUCY M3PHYHMTO HaBeJeHE. 3aKOH mnpenBuha moceOHy 3aIuTHTY
3a T3B. ,,HAPOUHUTO OCETJbHBE TO/aTKe " y Koje yOpaja mojgarke Koju ce
O/IHOCE Ha HAI[MOHAIHY MPUIAJHOCT, Pacy, 10, je3UK, BEPOUCIIOBECT,
MPUITATHOCT MOJIUTHYKO] CTPAHIN, CHHAWKAIHO WIAHCTBO, 30pa6Ccmi-
6eHO cmarbe, IPUMame COIlMjajHe TIOMONH, )XPTBY Hachiba, OCYAy 3a
KPUBUYHO JICJI0O M CEKCyaJIHH KMBOT KOjU ce€ MOTy oOpalhuBatu camo
Ha OCHOBY CJIOOOJTHO JIaTOT MPUCTAHKA KOjU MOpa OWUTH JaT y MUCAHO)]
(dhopmu. Jlasee je mpeasul)eHo J1a ce mojaiy Koju ce OHOCE Ha 30pasChi-
6eHO cmarse, IPUNATHOCT TOJIUTHYKO] CTPAHIH U IPUMALE COLIUjaTHe
nomohu Mory oOpahuBaru 63 MPUCTAHKA JIMLIA, YKOJIHMKO j€ TO 3aKOHOM
nponwucano.’? Jluie, 0OAHOCHO 3aMocieHd — rpaljaHiH UMa TPaBo Ha
YBHJ Y TTOZIaTKe, PABO Ha KOIIH]y, IPaBO Ha UCTIPABKY, IOMYHY, KypH-
pame, Opucame moyaTaka (ako cBpxa oOpazie Huje jacHo onpelheHa, ako
je HauMH o0pazie Hel03BOJBEH, aKO IOJAaTaK Claja y BPCTYy IMOAATaKa

50) VYcrae Penyonuke Cpouje, Cyorcoenu enachux PC, 6p. 98/06.

51) 3axoH 0 3aIITUTH mojaraka o JuaHocTH, Cryocbenu enacnux PC, 6p. 97/2008, 104/2009 —
nip. 3aKoH, 68/2012 — omnmyka YC u 107/2012.

52) Hcro.
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4rja je o0pasa Hecpa3MepHa CBPCH, aKo je MoAaTaK HeTavyaH, a He MOXKe
ce MyTeM MCIPaBKe 3aMEHUTH TadHuM).*®) [eHeTcKe HHpOpMAaIHje CBp-
CTaBajy ce y MHpoOpMaluje Koje ce OOHOCE Ha 3PaBCTBEHO CTambe, C
THM J1a C€ IO/ 3PABCTBEHUM CTameM OOMYHO IOpa3yMeBa TPEHYTHO
37IpaBCTBEHO CTame, JJOK TeHEeTCKe MH(opMaIje MOTy Ja ce OfHOCce
u Ha Oymyhe 3mpaBcTBEeHO cTame, MTO yBoAW onpeheHe HejacHohe y
TIOTJIeTy TOTa Ja JIM j€ 3alliTUTa TeHeTCKuX mHpopMamrja obe3belheHa
OBHM 3aKOHOM.

3amTuTa mnpaBa MPUBATHOCTH TEHETCKUX HWH(OpMAIHUja MOJI-
pasyMeBa 3aKOHCKO PErylUCame yciaoBa 3a CHPOBOhCHE I'€HETCKOT
TecTUpama, y3umajyhu y o063up, Ja ce FeHETCKO TECTHPAE CBE BUILE
KOPHUCTH Kao JHjarHOCTHYKO CPEJICTBO, AU U KAO CPEJCTBO MPEBCH-
1Mje U npeauKiuje 0omectu, y3 npenpuhame 3a0paHe TeHETCKe JHC-
KpUMHHANIAje Y 00JIacTH paza W 3amonubaBama. Y CpOuju, TeHeTcKa
TUCKpUMHUHAIIN]ja 3a0pameHa je 3aKOHOM O 3a0paHy NUCKPUMHUHAIIH]C,
e je kKao mocebaH ciydvaj JUCKpUMUHAIMjE TpenBul)eHa TUCKPUMH-
Harmja y obmactu pama.>? 3abpamyje ce moBpe/Ia Hadena jeqHakOCTH Y
MOTVIely YCJIOBA 3a 3aCHUBAE PAIHOT OJIHOCA, KA0 H Y TIONIEy OCTBa-
pema ocTanux mpasa y o0mactu paaa (MpaBo Ha paja, Ha CII000TaH U3-
0op 3arociersa, Ha HAIPE/IOBALE Y CIIY)KOU, CTPYYHO yCaBpIIABALE U
npoqoeCHOHanHy pexabuiInTanujy, Ha jeJHaKy HaKHaIy 3a paj jeJiHaKe
BPEIHOCTH, Ha TIpaBUYHE M 33/10BOJbaBajyhie ycloBe paja, Ha OaMOp,
o0pa3oBame, CTyNnambe Yy CHHIUKAT, Ha 3aIITUTY O] He3aroCICHOCTH),
MU YeMy C€ He MPaBH pasjiuka u3Mel)y OHUX JIMIA Koja Cy Y pajHOM
OJIHOCY U OHHX KOjH paJie Ha OCHOBY YTrOBOpa KOjH HE JIOBOJIE /10 3aCHH-
Barba paJIHOT ofiHOCcAa.> 3akoH TpenBulja U ONMpaBaaBa T3B. MO3UTHUBHY
JTUCKPUMHHAIIH]Y, T€ Ce TUCKPUMHHAIM]OM Y 00JIacTH pajia He cMaTpa
MpaBJbCHHE pPa3iinKa, HCKIbYUCHE WU TaBabe MPBEHCTBA 300T 0coode-
HOCTH ozipel)eHOTr Tocia Koj Kora JIMYHO CBOJCTBO JIMIA MPECTABIba
CTBapHH W omydyjyhu ycimoB obOaBibama Mmocia, ako je CBpXa OmpaB-
JlaHa, Kao W TIpeay3uMame Mepa 3alliTHTEe MpeMa MOjeIMHIM KaTero-
pujama paanuka.’® T'eHeTcKe KapaKTepUCTHKE MPECTaBIbajy HApOUH-
TO OCETJHUBO JIMYHO CBOjCTBO, JIOK je yrnoTpeda mojaraka o JHYHOCTH
(cmamajy u uHpopMalje 0 TeHETCKOM CTaTycy) M3BaH CBpPXE 3a Koje
Cy NIPUKYIUUbEHH 3a0pameHa YcTaBoM, ¢ THM Ja Bakehe 3aKOHOJaBCTBO
He npeaBuba y Koje CBpXe je J03BOJbEHO MPHKYIUbamhe TeHETCKUX UH-
(dopmalyja, ITo MOXKE J1a JIOBE/E 10 HEOBIAMNEHOT MPUKYIbamkha Te-
HETCKUX WH(OpMAIHja 3aMOCICHHUX | JIUIA KOja TPaXke 3arociICHmhe O

53) bpanko A. Jlybapna, Paono npaso, Pacnpasa o O0ocmojancmey Ha pady u coyujaiHom
dujanoey, HaB. 1ie10, cTp. 145.

54) 3axoH o 3abpanu nuckpumuHauuje, Cayoxcoenu enacnux PC, 6p. 22/2009.
55) Hcro.
56) Hcro.
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cTpane nocnoaasana. Ca pa3BojeM OMOTEXHOJIOTHjE U IPOMOBHCAHEM
T3B. IEPCOHAIM30BAHE MEHULIMHE U CUCTEMCKOT HPUCTYNa MEIMIIMHU
J0J1a3M 10 IPOMEHA Yy CTaHAapJHOM JICKAPCKOM Iperieny. Y OBOM Tpe-
HYTKY, CTaHJapJaH MEIUIHCKH MPEIIe/ y MOonIeny 1ad0paTopHjCKUX
aHaM3a yKJbydyje y3UMame KPBH M HCIHTHBAEC KPBHE CIIMKE, K0 U
ananu3y ypuna.’” IlepcoHanm3oBaHa MeIWIIMHA MOApasyMeBa jaa he
y ckopujoj OyayhHOCTH jekapu OWTH y MOTYNhHOCTH &1a MPUKYTIE, 3a
KpaTKo BpeMe, MH(pOopMaIrje 3a CBaKOT TOjeAMHAYHOT TMAIfjeHTa — O
HEIOBUM I'eHHUMa, KpBHUM helinjama, 0 HCTOPHUjCKOj aHAMHE3H U J1a Y3
OMON OBMIX MoO/iaTaKa yTBpJE Ja JU Cy OMOJIOIIKM CUCTEMH JhYJICKOT
oprann3ma nopemehenn 6onectuma: Ouno neeKTHUM (MATOIOMIKHM,
A0HOPMaJTHMM) TEHUMa, U3JI0KEHOIINY I'eHa JIONIMM eMUCH]jaMa U3 OK-
pyxema’® unn Ha wux yruay o6a ¢akropa.’ IIpema Baskehem 3akoHy
0 pajy, paJ Ha MOCJIOBUMA ca moBehaHHM PU3MKOM IMOApa3yMeBa NpeT-
XOIHO yTBphHUBame 3ApaBCTBEHE CIIOCOOHOCTH, OAHOCHO MEIUIIMHCKU
nperies 0K ce MPEeTXOIHH MEANIIMHCKH TIPETIe] 3aXTeBa U KOl 3aCHH-
Bamka PAJHOT OFHOCA ca JmieM miahuMm ox 18 romwHa 4mju je nusb
3aIITHTA 3ApaBiba U 0e30emHOCTH Ha pary. [lopen Tora, 6poj TeHETCKUX
TECTOBa KOjuMa ce MIeHTH(UKYje TTocedaH reH koju nosehasa mrance
o7l HacTaHKa onpeheHe 6onectu ce moBehasa, ¢ TUM Jla HayKa joll yBEK
HE MOXE Ja Jia TauHe IMpeAHKIMje y IMOorIeqy CTeleHa BepoBaTHOhe
MaHudecTanuje oonectu y OynyhHocTH, IITO MOXE J1a IOBEIE JI0 T0-
IPELIHMX 3aKJby4aKa U HEONpPaBIaHOT ,,00eexKaBamba’ MojeAnHIIA, HO-
cuora oapehenor rera.’” JIocTymHOCT TeHETCKUX TecToBa omoryhasa
HeoBnamheHy aHaau3y TEHETCKOT CTaryca U MPUKYIJbakhe TEeHETCKUX
nH(opMaIHja JHIa Koje TPasky 3aI0CIeHhe, OHOCHO 3aM0CIICHOT JINIA
(pamu yTBphHBama cCiocOOHOCTH 3a paj Ha MOCIOBUMA ca noBehaHuM
PU3HKOM HIIM yTBPhHUBaka 31paBCTBEHE CLIOCOGHOCTH JiLa Miaher ox
18 rogmua) 300T Yera je HEOMXOMHO U3PHUNUTO 3aKOHCKO npez[BHI)aH,e
yCJIOBa M CBpXE MPHUKYIUbamha M aHAIN3e TEHETCKOT MaTepujaia moje-

57) Mapra Cjennunh, ,IlpaBHuM acnektn TpaHcdoOpMHUCcCama MEAWIMHE U3 pEaKTHBHE Y
npocnekTuBHy — [14 meauuuna“,lIpasuu scusom, 6p. 9/2011, ctp. 425.

58) V Cjenumenum AmepnukuM J[pxkaBama mpoOieM IeHeTcKe TUCKpHMHHALjE Bexe ce 3a
cellamJieceTe roJMHe BAJECETOr Beka, Kaaa je (erepaHuM 3aKOHOAABCTBOM (3aKOHOM O
HAIFIOHAJTHO] KOHTpoH OonectH cpractux henuja uz 1972. rogune) npeasuheHo TeHETCKO
TecTUpame AQpo-AMepHKaHala ca HUIbeM HICHTH(HUKALM]Ee KAaKO HOCHOLIA PEeTKe 0oNecTH
cpractux hennja Tako u oHHX Koju cy Beh obomnenn ox oBe Gonectr. OnpaBrame 3a OBakaB
TEHETCKM CKPHMHUHI OWJIO jeé CTAHOBHINTE Ja HOCHOIM OosiecTH cprmactux henuja mory
OHUTH 1OCEOHO OCETIPHUBH H IIOIJIOKHY Ofpeh)eHHM TOKCHHHMA M3 paJHEe CpeJHHe, IITO Ce
KacHHje MOKa3ano Kao HemoBOJbHO noka3uBo. Eric A. Feldman, “The Genetic Information
Nondiscrimination Act (GINA): Public Policy and Medical Practice in the Age of
Personalized Medicine”, Journal Gen. Intern Medicine, No. 27(6)/2012, ctp. 744.

59) Mapra Cjenmuuh, ,[IIpaBHEH acnekTH TpaHChOpMHUCama MEIHUIHWHE W3 PEAKTUBHE Y
npocnekTuBHy — [14 meauuuna®, HaB. aeno, crp. 425.

60) Eric A. Feldman, “The Genetic Information Nondiscrimination Act (GINA): Public Policy
and Medical Practice in the Age of Personalized Medicine”, HaB. ieno, ctp. 743.
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JIUHIA Kako OM ce chpednsia HEeOBJAmNEHO MPHUKYIJbalhe MCHETCKUX
uHpopmanuja y oynyhHnocru.

6. 3AK/bYYAK

I'enercke naopmanuje cnagajy y Hapo4mTo ,,0CeTIbUBE  OAaT-
K€ O JIMYHOCTH, U 32 Pa3IMKy O] 3/PaBCTBEHHX HH(pOpMaIuja, MOTY
Jla yKa)y Kako Ha TPEHYTHO Tako M Ha Oyayhe 31paBCTBEHO CTambe 3a-
MOCJICHOT, OJTHOCHO JIMIIA KOj€ TPaXKH 3aIl0Ciehe, ajll M WIAHOBA Hhe-
roBe IMOPOIUIE, IITO, Y KPajibeM, MOXKE Jla MMa YTHIAj U Ha HUXOB
pagHOTpaBHU cTaryc. IlociomaBM Cy 3aMHTEPECOBAaHM 3a MHUTAbA
3[IPaBCTBEHOT M T€HETCKOI' CTaTyca CBOjUX 3allOCICHUX pajd OCTBa-
pHUBamba CONCTBEHNX MHTEPECa 3aITHTE IMOBUHE, KOHTPOJIE pajia, Kao
U 3alITUTE 3/IpaBJba U 0e30eaHOCTH Ha panxy. CripoBoheme reHerckor
TECTHpama OJ] CTpaHe MOCIOAaBla Y KOHTEKCTY pajia M 3arolljbaBamba
MOXeE /1a IMa CBOj ratio ca acrekTa o0aBe3e MociioaBla 1a MPeBeHUpa
OoJiecTH, IITO je y MHTepeCy KaKo MMOCI0AaBLa Tako U paaHuka. Melhy-
THM, OHO MOpa OWTH OIPaBIaHO Yy CBAKOM I10j€IMHAYHOM CIY4ajy, Y
BE3H Ca 3aI0CIICHEM HITH PaJIoM Ha TaqHO ofpel)eHnM paHuM MecTiMa
1 Ka0 TaKBO M3PHYMTO NpeaBHl)eHO 3aKOHOM HITH IIPETY3eTO Ha OCHOBY
MIICAHOT IPHUCTAHKA 3aII0CIICHOT, OJJHOCHO JINIA KOj€ TPaskKH 3aII0CIICHEe
y3 00aBE3HO TPETXOIHO 00ABEHITEHE O CBPCH, HAYMHY NPHUKYIIhamba,
kopumhema, o0paze W dyBama mnonaraka. OCHOB OrpaHUYCHA IMPH-
KyIUbaa TCHETCKHX MH(OpMaluja jecTe MpaBo Ha MPHUBATHOCT, 3a-
Opana cBuX OONMKa AMCKPHMHUHALMjE YKJbYUyjyH W TEHETCKy, Kao
u o0aBe3a ocurypama J0CTOjaHCTBA Ha paiy. [IpaBo Ha IpUBaTHOCT
yKJbydyje IpaBo Ha ayTOHOMH]JY KOja ce OrpaHuyaBa 3aKOHCKUM IPe/-
BuhameM ycioBa 3a crpoBolere reHeTCKOT TeCTHpama, Kao M IpaBo
Ha camoozpeheme, mTo y ciy4ajy Kaga Cy UCITyEHeHH YCIOBH 3a TPH-
KyIlJbalbe TCHETCKUX HH(OpPMAITHja, 1aje MpaBo 3armociIeHOM J1a Of0uje
Jla ca3Ha pe3yiTare TeHeTCKOT TecTupama. Hamme, y Be3n ca Tum, 3060T
yCIocTaBJbama NOCeOHOT OHOCA JeKapa KOju CIIPOBOJM TECTHPAE U
MalMjeHTa, y OBOM CJIy4ajy 3all0CleHOT, 00aBelITaBame MOCI0AaBa o
JeTaJbHUM PE3yJITaTHMa U 3/IpaBCTBEHOM/TEHETCKOM CTamy HHUje J03-
BOJBEHO, T€ j€ JIeKap Ay)KaH Ja MocionaBla 00aBeCTH jeANHO O CIO-
cOOHOCTH JHIIa Ja 00aBJba KOHKPETHE MTOCJIOBE U U3BpILIaBa yTBpheHe
pajJHe 3a7aTKe He M 0 caMoj AMjarHO3W M MPOTHO3U EBEHTyallHe Ooie-
cTU. 3aKOHCKO yTBphHBame yciioBa 3a IOMYIITEHOCT TeHETCKOT TeCTH-
pama y 00JacTH pajia ¥ 3alollbaBarba, KA0 M IIOCTYITKa FETOBOT CIIPO-
Bohema y momaheM MmpaBy HEOIXOTHO j€ Y KOHTEKCTY 3alllTUTE TIpaBa
HA IIPUBATHOCT.
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Sanja Stojkovic-Zlatanovic, Ranko Sovilj

RIGHT TO PRIVACY AND PROTECTION
OF GENETIC INFORMATION IN
THE WORKPLACE

Resume

Protection of genetic information in the context of right to privacy
is, probably, the most intriguing issue surrounding workers’ rights
in modern labour law. Development in biotechnology means better
protection of human health, taking into account prevailing preventive
principle but also it poses a significant challenge in exercising of
workers’ rights. Genetic information represents sensitive personal
information protected by the law whose misuse could lead to violation
of fundamental human rights, right to privacy and, consequently, right
to decent work. Genetic information has a special status meaning that,
it could give information about current and future health condition of
carrier and his family member. For workers’ this information could
be important in order to plan future employment engagement and to
take a preventive health measures. For employers, genetic information
of worker is valuable in the context of conducting preventive health
measuresi.e. ensuring workers safety, property protection and assessment
of work capacity as well. Genetic testing at the workplace could be
justified as a preventive measure and employer duty to provide a safe
working environment. However, it implies that genetic testing must be
conducting in a context of particular job and as such explicitly provided
by the law based on written informed consent of worker. Legal basis to
restrict the collection of genetic information could be considered in the
context of the right to privacy, antidiscrimination principle and principle
of decent work. In domestic law prohibition of genetic discrimination
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require the need for legal intervention, supervision and regulation of
genetic testing in labour and employment. It means that legislator need
to balance between multiple, complex rights and responsibilities.

Keywords: Right to Privacy, Genetic Information, Employment, Health and
Safety at Work, Diseases Prevention

*  Osaj pax je nmpumibeH 26. janyapa 2017. rognHe a npuxsaheH 3a IITamIily Ha CacTaHKY
Penaxuuje 06. nenem6pa 2017. rogune.
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